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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

MANN, et al.,
Plaintiffs, Civil Action No. 2:24-cv-01881-GGG-KWR
V. Section: T
SECURITIES AND EXCHANGE Judge Greg G. Guidry

COMMISSION, et al.,

Mag. Judge Karen Wells Roby
Defendants.

MOTION OF PROPOSED
AMICUS PARADIGM OPERATIONS LP
FOR LEAVE TO FILE AN AMICUS BRIEF

In compliance with Federal Rule of Civil Procedure 7 and Local Civil Rule 7, Paradigm
Operations LP (“Paradigm”) respectfully submits this motion for leave to file an amicus brief
(“Motion”) in order to assist the Court in connection with the above-captioned matter and pending
motion to dismiss (ECF No. 18). A copy of the proposed amicus brief is attached as Exhibit A to

this Motion.
Plaintiffs’ counsel has informed Paradigm that Plaintiffs do not oppose the Motion.

Defendant’s counsel has informed Paradigm that Defendant takes no position with respect to the
Motion. Paradigm makes the Motion with the hope that its amicus brief will provide the Court with
context and information regarding the importance of this action, as well as the nature, function and
economic realities of non-fungible tokens (“NFTSs”), which are the subject of this action.

STATEMENT OF INTEREST

Paradigm is a research-driven investment firm that invests in cutting-edge projects and
protocols in the crypto and blockchain space. In its role as an industry participant and steward,
Paradigm dedicates significant resources to engaging with state and federal regulators,

legislators, courts, trade associations and industry participants to help educate, advocate for,
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support and advance innovation in the industry. One of the emerging areas in which Paradigm
focuses is NFTs, which are unique digital records that convey ownership or other rights to digital
or real-life assets. The assets can manifest themselves in a variety of forms, such as artwork,
collectibles, event passes, retail loyalty programs, real estate contracts, and more. New uses and
manifestations emerge on a daily basis. However, the NFT industry, and the creativity and
innovation it supports, are being threatened by recent regulatory enforcement actions.

REASONS IN SUPPORT OF MOTION

The Securities and Exchange Commission (“SEC”) has pursued multiple enforcement
actions against NFT creators, asserting their NFTs are offered and sold as “securities,” and that
selling NFTs—which are often digital artwork—is a violation of the federal securities laws. The
threat of such enforcement has had a chilling effect on this new technology and the artists and
innovators who use the technology.

Much of the confusion appears to stem from a foundational misunderstanding of what
NFTs are, how they operate, and how they are bought and sold on NFT marketplaces. NFTs are
modern-day, digital versions of artwork, collectibles, and other consumer goods that have long
existed outside the reach of the federal securities laws. The NFTs at issue in this case are works
of art, created by artists. The fact that they are in a digital form should not impede these artists’
creative endeavors. NFTs can, and in this case do, economically function as art and collectibles,
and should therefore not be regulated like securities. For these reasons, Paradigm respectfully
requests that the Court accept this amicus brief, which helps explain the importance of this matter
and the economic realities of NFTs and why it is imperative that this Court considers this case on
the merits.

The Federal Rules do not address the procedural or substantive requirements for amici
participation in district court proceedings, and the Local Rules of this Court are similarly silent.

In the absence of a specific rule or statute, district courts in this Circuit often look to Federal Rule
2
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of Appellate Procedure 29. See, e.g., Boudreaux v. Sch. Bd. of St. Mary Par., 2023 WL 4771231,
at *3 (W.D. La., July 24, 2023). The Fifth Circuit has explained that, under Rule 29, “courts
should welcome amicus briefs” because “it is for the honour of a court of justice to avoid error in
their judgments,” and “an amicus who makes a strong but responsible presentation in support of a
party can truly serve as the court’s friend.” Lefebure v. D'Aquilla, 15 F.4th 670, 675 (5th Cir.
2021) (citations omitted).

This Court has previously recognized that the “privilege of being heard amicus rests
solely within the discretion of the court.” United States v. State of La., 751 F. Supp. 608, 620
(E.D. La. 1990). Courts generally “exercise[] great liberality” in permitting amicus briefs upon a
showing that the proposed amicus’s participation is “useful or otherwise desirable by the court.”
Id. In addition to the usefulness of the proposed amicus, relevant considerations include the
significance of the interest of the proposed amicus, the degree to which the amicus brief argues
the facts of the case, and the neutrality of the proposed amicus. United States v. City of New
Orleans, No. CV 12-1924, 2022 WL 4465534 at n.10 (E.D. La. Sept. 26, 2022). This Court has
frequently exercised its discretion to allow amicus participation.t

Paradigm respectfully submits that its amicus brief satisfies the standard here because by
offering insights, context and information not presented by the parties. Paradigm possesses a
deep and extensive understanding of the technology underlying NFTs and the economic realities
of NFTs in the marketplace—issues which are critical to understanding the importance and
subject matter of this action, including how the recent NFT enforcement actions have caused fear
and confusion in the marketplace. Moreover, Paradigm has a significant interest in this case that

is different from the interests of the parties. Interpreting the federal securities laws to apply to

! See, e.g., Hornbeck Offshore Services, L.L.C. v. Salazar, No. 2:10-cv-01663 (E.D. La.), Dkt. 162 (Order Granting
Motion for Leave to File Amicus Curiae Brief); Cox Operating, LLC v. Atina M/V, No. 2:20-cv-02845 (E.D. La.),
Dkt. 123 (Order Granting Motions for Leave to File Amici Curiae); Viet Anh Vo v. Gee, No. 2:16-cv-15639 (E.D.
La.), Dkt. 2:16-cv-15639 (Order Granting Motions for Leave to File Amici Curiae); Singleton v. Cannizzaro, No.
2:17-cv-10721 (E.D. La.), Dkt. 91 (Order Granting Motions for Leave to File Briefs as Amici Curiae).
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blockchain technology implicated by NFTs will impact not only Paradigm, but the many
companies, projects, and protocols that Paradigm supports. Paradigm seeks to present the Court
with a distinct view of the issues in this case, in order to advance “the robust and fearless
exchange of ideas” and help ““promote[] sound decision making.’”” Lefebure, 15 F.4th at 674, 675
(citation omitted). Paradigm’s amicus brief aims to assist the Court in achieving clarity regarding
this new type of digital asset, which exists at the intersection of technology and art. The proposed
amicus brief is grounded in industry expertise and information; it does not argue the facts of the

case. Paradigm respectfully requests that Court accept and consider the proposed amicus brief.
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STATEMENT OF INTEREST

Paradigm is a research-driven investment firm that invests in cutting-edge projects and
protocols in the blockchain space. One area in which Paradigm focuses is non-fungible tokens, or
NFTs. NFTs are unique digital records that convey ownership or other rights to digital or real-
world assets. The assets can manifest themselves in a variety of forms, including artwork,
collectibles, event passes, retail loyalty programs, real estate interests and more. New uses and
manifestations emerge on a daily basis.

But the Securities and Exchange Commission (“SEC”) has stifled the development of the
NFT industry through enforcement actions targeting creators, alleging that their NFTs are
“securities” and that selling them is a violation of the federal securities laws.* Recent reports
indicate that the SEC has served a Wells Notice on NFT marketplace OpenSea, alleging that
NFTs bought and sold on its platform are unregistered securities.? These actions have had an in
terrorem effect on innovators who want to create digital art using NFT technology.

Indeed, Plaintiffs in this case are artists who have created works of art as NFTs that they
plan to imminently release, yet they are afraid that doing so will subject them to SEC
enforcement actions, which could entail monetary penalties and force Plaintiffs to “abandon their

artistic endeavors.”® Plaintiffs, along with other NFT artists and creators, have no meaningful

! See SEC Charges Creator of Stoner Cats Web Series for Unregistered Offering of NFTs
(https://www.sec.gov/newsroom/press-releases/2023-178); SEC Charges LA-Based Media and Entertainment Co.
Impact Theory for Unregistered Offering of NFTs (https://www.sec.gov/newsroom/press-releases/2023-163);

2 OpenSea receives Wells notice from SEC, regulator says NFTs are securities,
https://www.cnbc.com/2024/08/28/sec-issues-wells-notice-to-nft-marketplace-opensea.html (Aug. 28, 2024).
Reports indicate that the SEC also recently issued a Wells Notice to another NFT project (@CyberKongz on X,
(Dec. 16, 2024, 11:55 AM), https://x.com/CyberKongz/status/1868746903053127941).

¥ Mann v. SEC, No. 2:24-cv-01881-GGG-KWR (E. D. La., 2024) Plaintiffs’ Opposition to Motion to Dismiss, at 3.
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guidance on when their creative endeavors will be considered unlawful because, thus far, the
“SEC alone [has been deciding] which digital artists to attack.” This lack of guidance has had a
stifling effect on the creation of art by Plaintiffs and others because without any clear direction,
artists do not know if their work will be treated like a security or not. Paradigm, as an active
investor in the NFT space, thus has a strong interest in the outcome of this lawsuit.

SUMMARY OF POSITION

The Securities Act of 1933 prohibits the sale of unregistered securities unless an
exception applies. “Securities” include “investment contracts.” Under the Supreme Court’s
Howey test, an “investment contract” exists when a person (i) invests money, (ii) “in a common
enterprise,” and (iii) “is led to expect profits solely from the efforts of the promoter or a third
party.” SEC v. W.J. Howey Co., 328 U.S. 293, 299 (1946). Last year, a bare majority of SEC
Commissioners took the position in two enforcement matters that the sales of certain NFTs met
the definition of an “investment contract.”® Two dissenting Commissioners disagreed, explaining
the NFTs in one of the matters were the digital equivalent of Star Wars collectibles from the
1970s, which have never been considered subject to the federal securities laws.®

Much of the confusion appears to stem from a foundational misunderstanding of what
NFTs are, how they operate, and how they are bought and sold on marketplaces. This
misunderstanding is problematic when attempting to analyze whether NFTs qualify as securities.
The principle underlying Howey is that “[florm” must be “disregarded for substance,” and

“emphasis [must be] placed on economic reality.” Howey, 328 U.S. at 298. In other words, the

41d. at 1.

5 See In the Matter of Impact Theory, LLC, Release No. 11226; In the Matter of Stoner Cats 2, LLC, Release No.
11233.

6 See H. M. Pierce & M. T. Uyeda, Collecting Enforcement Actions: Statement on Stoner Cats 2, LLC, SEC.cov
(Sept. 13, 2023).
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Duck Test: “The Duck Test holds that if it walks like a duck, swims like a duck, and quacks like
a duck, it’s a duck.” Lake v. Neal, 585 F.3d 1059, 1059 (7th Cir. 2009). So, when it comes to the
“economic reality” of NFTs, the question here is: do they walk, swim and quack like a security?
Or do they walk, swim and quack like all other artwork, collectibles, and consumer goods and
thus fall outside of the federal statutory scheme Congress created?

The answer is clear: NFTs are modern-day, digital versions of artwork, collectibles, and
other consumer goods that have long existed outside the reach of the federal securities laws.
They are bought and sold like art, collectibles, and other consumer goods, including at traditional
auction houses like Sotheby’s and Christie’s, and through online marketplaces where buyers and
sellers interact. NFTs are also marketed in the same way, appealing to unique consumer tastes
and excitement around rarity and exclusivity. The prices of NFTs are not dictated by “the efforts
of the promoter or a third party,” as with investment contracts; rather, they fluctuate based on
style, trends, and qualities that reflect cultural moments and shifting paradigms, not profits and
losses from an ongoing business enterprise.

The NFTs in this case are works of art created by artists.” The fact that they are in digital
form should not preclude Plaintiffs from releasing them due to threat of SEC enforcement. NFTs
can, and in this case do, embody the same economic realities as art and collectibles, and should
not be regulated as securities. For these reasons, Paradigm respectfully requests that the Court
accept this amicus brief, which helps explain the economic realities of NFTs as different from

securities, and why it is imperative that this Court considers this case on the merits.

"Mann v. SEC, No. 2:24-cv-01881-GGG-KWR (E. D. La., 2024), Complaint, at 34, 35.

3
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ARGUMENT
l. Overview of NFTs

NFTs are unique digital records that represent ownership of, or rights in, a specific asset,
often a digital asset.2 An NFT consists of computer code that includes, among other pieces of
information, a unique identifier that identifies the asset with which it is associated, and—for
digital assets—a link to where the asset itself is stored. This is analogous to having a certificate
of ownership to a piece of art hanging on a wall that also includes a notation as to where that
piece of art can be found.®

Transactions in NFTSs are recorded on a blockchain—i.e., an immutable ledger that
publicly reflects each NFT’s creation and every transaction in which that NFT changes hands.
This is a transformative innovation and solves a critical problem: how to determine true
ownership of an original digital asset where it may be easily replicable and impossible to
distinguish a copy from the original. Where the traditional art world has spawned an entire
industry of professionals who record, track and verify provenance and ownership of a particular
piece of art (and charge a hefty price for their services), an NFT’s provenance and ownership is
unalterably recorded on a public blockchain. Thus, while anyone can “right-click” and copy a
digital piece of art, NFT technology provides immutable proof as to who owns the original.

NFTSs can be created by anyone and bought and sold just like physical goods, where
owners transfer unique, authentic ownership or license rights to the original work. Just like
physical goods, owners can enjoy their NFTs as they see fit—including by displaying,

exchanging, selling or gifting them.

8 NFTs can also represent ownership of, or rights in, real-world assets, such as real estate, property rights, tickets,
and more.

® As a technical matter, “NFT” refers to the blockchain-based digital certificate that corresponds to a digital asset.
However, common parlance today is to use “NFT” to refer to both the certificate and the digital asset itself.

4
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I1. NFETs Are Like Artwork, Collectibles and Other Consumer Goods, Not Securities

A NFTs are bought and sold in the same way as artwork and collectibles
As the Supreme Court has emphasized, the securities laws apply only where the

(113

purchaser is “‘attracted solely by the prospects of a return’ on his investment,” not where the
purchase “is motivated by a desire to use or consume the item purchased.” United Hous. Found.,
Inc. v. Forman, 421 U.S. 837, 858 (1975). In order to assess such motivations, courts “focus
[the] inquiry on what the purchasers were offered or promised” and thus “led to expect.”
Warfield v. Alaniz, 569 F.3d 1015, 1021 (9th Cir. 2009).

Here, the ways in which NFTs generally are offered to consumers reveal strong parallels
to art, collectibles and other consumer goods. Traditional collectibles and consumer goods are
regularly bought and sold on online marketplaces like eBay, which let users shop for trading

cards, sports memorabilia, coins, comic books, and other consumptive goods by allowing sellers

to list their unique goods for a specific price, and buyers to bid on them or buy them outright.

eb VAR (q Search for anything All Gategries ) Advanced

eBay > Collectibles & Art > Art > Paintings

-
Art Paintings
Shop by Category Auction Buy It Now Time: newly listedv 83v
Art 963,439 Results

Paintings

Art Drawings Size v Subject v Original/Licensed Reproduction v Time Period Produced v Production Technique v Condition v Price v Buying Format v
Art NFTs
Art Photographs

Art Posters iv]
Art Prints
Art Sculptures
Mixed Media Art & Collage
Art
Other Art
Textile Art & Fiber Art
Mark Kazav Flowers on Green Original Oil ~ Bird Painting pink grey white Original Framed Oil Painting Signed by Avengers Thor Superhero Logo Canvas
Painting Handmade nSDBR hummingbird colorful wall decor glass Award Winning Artist John D. Cogan Art 20x16
fi 16i
$110.00 i  $250.00 $18.95
$15.00 shipping $15.00 0bids  free shipping or Best Offer
or Buy It Now 9d 23h $14.00 shipping
$10.00 shipping

NFTs are bought and sold in the same way. NFT marketplaces allow sellers to sell NFTs
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directly to buyers, and, just like on eBay, let buyers either bid on the NFTs they want to acquire
or buy them outright. Below are examples of a what typical pages look like on OpenSea and

Magic Eden, two NFT marketplaces:

Pudgy Penguin #5086 Pudgy Penguin #7125 Pudgy Penguin #1103 Pudgy Penguin #1919
MN78ETH 4269ETH 13.79ETH 1385ETH

Pudgy Penguin #7691 Pudgy Penguin #3165 Pudgy Penguin #8227 Pudgy Penguin #4636

NEETH 13.3248ETH 14 49ETH 25ETH

In fact, NFTs are bought and sold in some of the exact same marketplaces as physical art

and collectibles. Christie’s, one of the most well-renowned art auction houses, auctions NFTs in

the same way it auctions traditional art. In 2021, Christie’s auctioned “Everydays — The First
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5000 Days,” a JPG file by the artist known as Beeple (Mike Winkelmann), for $69.3 million,
setting a record for the sale of digital art, and resulting in the third-highest auction price achieved
for a living artist in any medium.° Christie’s reported selling $150 million worth of NFTs in
2021, and has continued to auction NFTs since. Below is a screenshot of a recent NFT listing

on Christie’s, and a screenshot of a physical piece listed on Christie’s:

CHRISTIE'S AUCTIONS ~ PRIVATESALES  SHOP  ONVIEW  DEPARTMENTS  STORIES  SERVICES Q

I'vler Hobbs (13. 1987)

CHRISTIE'S

GEORGES MATHIEU (1921-2012)

In 2023, Sotheby’s, another world-famous auction house, launched a marketplace for

10.«JPG File Sells for $69 Million, as ‘“NFT Mania’ Gathers Pace,” Scott Reyburn, New York Times, April 13, 2021.

11 See C. Mozee, Christie s sold $150 million of NFTs in 2021, with the auction house on track for $7.1 billion in
sales for the year, Dec. 21, 2021, https://markets.businessinsider.com/news/currencies/christies-nft-sales-total-
beeple-auction-crypto-cryptopunks-2021-
12#:~:text=Christie’s%20s0ld%20$150%20million%200f%20NFTs%20in,also%20auctioned%20a%20set%200f%2
0CryptoPunk%20NFTs.
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NFT artists to sell digital works. Sotheby’s has hosted sales of solo NFT artists’ collections and
curated group shows, generating over $100 million in sales. Sotheby’s Head of NFTs explained
the decision as a way to “offer collectors more options for discovering and selling digital art.”*?
Sotheby’s even sells NFT art alongside other physical auction items. The Sotheby’s upcoming
auction page lists an auction of NFTs, the Gen Art/ Bernar Venet Event, in between an

upcoming auction for a wine collection and an auction of a Ducati:

AUCTION LIVE UPCOMING AUC \ UPCOMING AUCTION
LIMITLESS | The Colossal GEN ART /BERNAR Sealed - Ducati GP6
Cellar of an Astute Colle... VENET Presents EVENT

VIEW AUCTION | ‘ PREVIEW I I PREVIEW l

Other similarities abound. “Drops,” in which limited-edition apparel and accessories are
released in limited quantities at a specific time, is a popular way to sell art, collectibles, and other
consumer goods by creating exclusivity. Supreme, a popular apparel and skateboarding-focused
accessory brand, is a leading example of how brands use “drops” to build anticipation and create
demand through scarcity. Supreme has built a brand identity around limited edition “drops” to

create a sense of exclusivity for its products. Collectors pay high prices to own Supreme

12 See R. Whiddington, Sotheby’s Has Launched a Secondary Marketplace for NFTs, Allowing Artists to Sell Digital
Works Directly to Collectors, ARTNET, May 3, 2023, https://news.artnet.com/market/sothebys-secondary-
marketplace-2294615.
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products, and the limited edition merchandise often sells out quickly.®

NFT drops serve the same function, selling art in limited-edition collections, in the digital
art and collectible space. Marketplaces and traditional auction houses promote and sell NFTs in
much the same way they have historically marketed non-NFT forms of art. These drops build
anticipation, attract collectors, and create excitement around the notion of scarcity and
exclusivity.'*

As these examples illustrate, NFTs are sold in the same way as traditional art and
collectibles. And critically, NFTs—just like those in this case—are offered for personal
consumption, rather than solely for profits from the efforts of others, which is a defining
characteristic of investment contracts. United Hous., 421 U.S. at 858.

B. Like art and collectibles, NFT prices vary and reflect consumer preferences

The securities laws only apply when purchasers “obtain[] the same thing, namely an
undivided share in the same pool of assets and profits.” Wals v. Fox Hills Dev. Corp., 24 F.3d
1016, 1019 (7th Cir. 1994). In contrast, if a class of assets are not the same or do not perform
uniformly, they are not securities. Revak v. SEC Realty Corp., 18 F.3d 81, 88 (2d Cir. 1994).

Purchasers of NFTs do not receive a fungible item like a security; rather, they receive a
unique, non-fungible piece of art or a collector’s item. As a result, like with traditional art and
collectibles, the prices of individual NFTs vary significantly—even within the same collection—
based on factors such as rarity and subjective tastes. And because each owner can therefore

“make profits or sustain losses independent of the fortunes of other purchasers,” Revak, 18 F.3d

13 See Supreme, HIGHSNOBIETY, https://www.highsnobiety.com/tag/supreme/#:~:text=15S%20
SUPREME %20A%20LUXURY %20BRAND,brand%20within%20the%20fashion%20industry.

14 See K. Wadhwani, A Comprehensive Guide to NFT Drops, SOLULAB, https://www.solulab.com/a-detailed-
understanding-of-nft-drops-meaning/.
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at 88, and each owner “has a success or failure rate without regard to the others,” Hirk v. Agri-
Rsch. Council, Inc., 561 F.2d 96, 101 (7th Cir. 1977), NFTs are not securities under any relevant
test. See Revak, 8 F.3d at 88 (no security where condo purchasers each “owned individual units,
and could make profits or sustain losses independent of the fortunes of other purchasers.”);
Milnarik v. M-S Commodities, Inc., 457 F.2d 274, 277 (7th Cir. 1972) (no security where some
asset purchasers “may show a profit, some a loss, but they are independent of each other”).1°
Take the Beanie Babies example. Beanie Babies on eBay are priced from a few cents up

to a million dollars. Here is a screenshot showing the pricing variation within a single collection:

TY Beanie Baby Chocolate the Moose Ty Signature Bear Beanie Babies - Retired 1996 Ty Beanie Baby NANOOK the
Brand New TYD42289 Husky Dog Mint w/Tag Protector
Brand New Brand New

rrrrrr

$1,500.00 Jk Ak ke 10) + Ak kA (18)
$2,000.00 or Best Offer
orBest Offer +$4.38 shipping $660.00 $3,200.00

+$4.43 shipping Benefits charity or Best Offer
58 watchers +86.46 shipping

Sponsored

Ty Beanie Bear Garcia 1993 - Multicolor TY Beanie Baby - 1999 SIGNATURE BEAR Ty Beanie Baby "November Happy Birthday” Ty Beanie Baby Roam - MWMT (Buffalo
(8.5 inch) 2002 NWT Vintage Yellow Party Hat 1998)
* He Ak ¥ (27) Brand New Brand New Brand New

$15.00 e A He A (2)
orBest Offer $10.00 o]

+$4.38 shipping

It may be that Ty Inc., the company that created Beanie Babies, could undertake efforts to

increase awareness of, or excitement around, Beanie Babies generally. But we can see that the

15 See also Top of lowa Cooperative. v. Schewe, 6 F. Supp. 2d 843, 852 (N.D. lowa 1998) (no common enterprise
where “each producer owns specific grain rather than an undivided share of all of the grain” and thus “each
producer’s profit depends only on the performance of the producer’s own grain”), aff’d, 324 F.3d 627 (8th Cir.
2003).
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prices of individual Beanie Babies vary, which shows that perceived value is determined by the
desirability of each unique collectible, rather than the group as an undivided whole. And
although some consumers may buy Beanie Baby collectibles solely with the hopes of profiting
from increased market prices in the future, that hope does not turn them into securities. See Cont.
Buyers League v. F & F Inv., 300 F. Supp. 210, 224 (N.D. IlI. 1969) (“To conclude that the
natural desire of any purchaser that his purchase should appreciate in value makes a ‘security’ of
what has been purchased, is obviously to so muddle the term as to make it meaningless.”).
Similarly, for artists who work in more traditional mediums and sell their art at physical
galleries and online, prices vary between different artists’ collections and among different works
within a collection. And although particular artists may see the prices of their works generally
increase as they become more renowned, the varied prices between their individual pieces are
driven by a variety of factors, including buyers’ subjective tastes. Here is a screenshot from

Singulart.com, selling physical prints by the French painter Mr. Strange at varying prices:

The Adventurer Madame Smith ou les Affaires Terrestres Free? AtDave's

Giclée print on Canvas Giclée print on Paper Giclée print on Canvas Giclée print on Canvas
51x37in 28x20 51x37in 39x39in
$660 $400 $680 $610

The same is true of NFTs. The pricing and value of NFTs reflect individual consumer
preferences, fluctuate based on subjective tastes, and can vary significantly between NFT artists

and within a single artist’s collection. Two well-known NFT collections, CryptoPunks and

Pudgy Penguins, demonstrate this variability. In one CryptoPunks collection, the NFTs exhibit a

11
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range of visual aesthetics and a wide range of listed prices, from 29.93 ETH to over 1,000 ETH:

The Pudgy Penguins collection reflects a similarly wide range of visual aesthetics and price

differentiation, with NFTs available for anywhere from 9 ETH to 100 ETH:

58.2915

44.6942

Rarity and perceived exclusivity are significant factors in determining the price of
traditional art, as rare works often command higher prices based on uniqueness and distinct

provenance. This is also true with NFTs. Studies show that prices of NFTs depend on the rarity

12
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of the NFT’s features® and higher NFT prices lead to increased trading volume due to a
perception of exclusivity.!” And because the provenance and history of ownership of an NFT is
immutable and available for all to see, just like traditional art, this rich history also drives market
value. For example, NFTs, with celebrity ownership in their history can have increased market
value and NFTs that may have been stolen can have decreased value.®

The similarities between how traditional art and NFTs are priced do not stop there.
“Herding behavior” refers to the tendency of art investors to gravitate towards well-established
artists. While this behavior has been well-documented over the years in the traditional art world,
economists have now observed this same phenomenon in the NFT market.®

To underscore this similarity further, manufacturers of traditional collectibles have
expanded into the NFT space and price their NFTs the same way they sell and price their
traditional collectibles. For example, Mattel manufactures collectors’ items like Barbie and Hot
Wheels. It recently launched a peer-to-peer marketplace for its virtual collectibles platform,
allowing users to buy and sell Mattel NFTs.?% Like its more traditional collectible offerings,
Mattel’s NFTs are priced based on the rarity of the collectible and consumer preferences. Here is

a screenshot from Mattel’s Virtual Marketplace of its “Boss Beauties x Barbie” Collection:

16 W. Xiong, et al., "An Advanced Pricing Mechanism for Nonfungible Tokens (NFTs) Based on Rarity and Market
Dynamics," IEEE Transactions on Computational Social Systems, Vol. 11, No. 6, pp. 7671-7684, Dec. 2024.

17 G. Fridgen, et al., “Pricing dynamics and herding behavior of NFTs,” European Financial Mgmt 1-41 (2024),
https://onlinelibrary.wiley.com/doi/epdf/10.1111/eufm.12506.

18 Eric Mack, “How Scammers Stole Seth Green’s Bored Ape Yacht Club NFT and Converted It to Cash,” FORBES
(July 11, 2022), https://www.forbes.com/sites/ericmack/2022/07/11/how-scammers-stole-seth-greens-bored-ape-
yacht-club-nft-and-converted-it-to-cash/; see also OpenSea, Bored Ape Yacht Club #8398
(https://opensea.io/assets/ethereum/Oxbc4caleda7647a8ab7c2061c2e118a18a936f13d/8398) (sale subsequent to
Seth Green recovery following theft showing increase in price).

19 4.

20 See J. Cirrone, “Mattel Marketplace Lets You Trade Barbie and Hot Wheels NFTs Peer-to-Peer,” Blockworks,
(April 21, 2023) https://blockworks.co/news/mattel-marketplace-barbie-hot-wheels-nfts.
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Rare

Ultra Rare

Exclusive

Boss Beauties x Barbie #1 Boss Beauties x Barbie #1 Boss Beauties x Barbie #1
Boss Beauties x Barbie #38 Boss Beauties x Barbie #120 Boss Beauties x Barbie #6
Price Mint No. Price Mint No. Price Mint No.
420 FLOW 577 / 1000 700 FLOW 1/125 525 FLOW 45/87

Exclusive

Common

Common

Boss Beauties x Barbie #1 Boss Beauties x Barbie #1 Boss Beauties x Barbie #1
Boss Beauties x Barbie #71 Boss Beauties x Barbie #160 Boss Beauties x Barbie #103
Price

Mint No. Price Mint No. Price Mint No.
500 FLOW 41/87 16.7 FLOW 12 /450

5.5 FLOW 515 /1250

Example after example shows that NFTs are valued and priced like art and collectibles.
And like art and collectibles, some NFT consumers buy NFTs because they hope to profit from
selling them at increased prices in the future. But that does not turn a consumptive product into a

security subject to the federal securities laws. Cont. Buyers League, 300 F. Supp. at 224.

CONCLUSION

Given the ongoing fear and confusion among creators who want to utilize NFT
technology, as well as the critical importance of these issues to innovation in the U.S., Paradigm

respectfully urges the Court to allow this matter to proceed to the merits, and ultimately, to

conclude that Plaintiffs’ NFTs are not securities.
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